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ARBITRATION AND CLASS ACTION WAIVERS 
ARE YOU PROTECTED? 

 
By Michael Dommermuth, McGloin, Davenport, Severson & Snow, P.C. 

 
 Recent changes to Colorado law make it easier for consumers and other parties to bring 

class actions against businesses.  Fortunately, you can protect your business from class actions 

with the use of arbitration and class action waivers.  The United States Supreme Court issued an 

opinion in April of 2011 that dramatically altered the landscape for arbitration agreements 

containing class action waivers.  In light of these developments, you should review your existing 

contracts and consider changes such as implementing arbitration agreements and class action 

waivers for consumer purchase agreements, service contracts, and for employees. 

 The United States Supreme Court case in question is entitled AT&T Mobility v. 

Concepcion.  In Concepcion, a class arbitration was commenced against AT&T Mobility over a 

promotion whereby AT&T customers received a free new phone, but were charged sales tax.  The 

plaintiffs’ contracts with AT&T contained an arbitration program with a class waiver that included 

the following features: 

1. AT&T paid all costs unless the arbitration was found to be frivolous; 
2. The customer could elect to arbitrate by telephone or by written submission; 
3. Small claims for $10,000 or less were exempted from the arbitration program; 
4. AT&T could not recover attorney fees from the consumer; and 
5. AT&T provided a bonus in that if the consumer obtained a result which was 

better than the last written settlement offer made by AT&T, the consumer 
would receive $7500 plus two times the consumer’s actual attorney fees. 

 
 Based on this program and the facts of the case, the United States Supreme Court reversed 

the California courts and held that class-wide arbitration could not occur if the consumers had 

waived their class action rights. 
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 The Concepcion decision has far-reaching impact for businesses of all types, including 

dealers.  It enables a business to devise a fair and equitable arbitration program which includes an 

enforceable class action waiver, therefore minimizing the risk to the business from a potential class 

action.  Based on this decision, dealers should also consider implementing arbitration agreements 

and class action waivers for their service departments and employees. 

 In addition, the American Arbitration Association has recently created a consumer 

arbitration program which features lower fee schedules and certain protocols that must be met in 

order to participate.  If you are interested in specifying the American Arbitration Association as an 

arbitration provider, your arbitration agreement should comply with those protocols. 

 In light of these recent developments, dealers should consult with counsel to review their 

arbitration programs and determine whether they provide the full protection available. 
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