
 
      August 22, 2011 
 
 
 
Mr. Lester A. Heltzer 
Executive Secretary 
National Labor Relations Board 
1099 14th Street, N.W. 
Washington, D.C.  20570 
 

Re:  National Labor Relations Board Election 
Procedures;    29 CFR Parts 101, 102 and 103 

 
Ladies and Gentlemen: 
 
  The National Automobile Dealers Association (NADA) represents more than 16,000 
franchised automobile and truck dealers who sell new and used motor vehicles and engage in 
service, repair, and parts sales.  Together  employ upwards of 1,000,000 
people nationwide yet the majority are small businesses as defined by the Small Business 
Administration.   
 

Two months ago, the National Labor Relations Board (NLRB) proposed to amend its 
regulations governing the filing and processing of petitions relating to the representation of 
employees for purposes of collective bargaining.  29 Fed. Reg. 36812, et seq. (June 22, 2011).  In 
response, NADA offers the following comments and suggestions. 

 
 
I.  Introduction 
 

As a whole, the proposal would severely compact the time employers presently have to 
communicate with employees on potential union organizing activities.  Simply put, the proposal 
would undermine the rights of employers.  Furthermore, the proposed changes are wholly 
unnecessary given that under the current process, organized labor wins elections over 67 percent 
of the time.1  
elections conducted in a median of 38 days from the filing of petitions.2  
current, well-established rules render the proposed changes unnecessary. 

 

                                                 
1 
No.85, at B-1 (May 3, 2011) 
2 General Counsel Memorandum 11-  2011), available at 
http://www.nlrb.gov/publications/general-counsel-memos.  

http://www.nlrb.gov/publications/general-counsel-memos
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II.  Expedited Elections 
 

As proposed, elections must occur within 10 - 21 days after the filing of an initial 
organizing petition, down from the 38 day median time period for initial elections today.  The 
proposal suggests that the purpose of reducing this time period is to both streamline 
representation procedures and resolve questions of representation quickly.  Unfortunately, even 
assuming a legitimate need to achieve either of these objectives, the proposal would have the 
pernicious effect of undermining employer free speech rights.  Obviously, employers are entitled 
to, and require, ample time to discuss unionization issues with their employees.  In most 
instances, 10 - 21 days will not allow sufficient time for employers to effectively communicate 
with employees and for employees to carefully weigh all arguments before voting on a proposal 
to organize.  This compacted time period would especially be burdensome on small businesses 
that will need to seek out and retain outside resources to learn about the basics of NLRB 
procedures generally, and the ins and outs  of election procedures specifically.  It is critical that 

 level playing field designed to protect the free speech rights 
of employers and unions alike and, most importantly, to preserve the ability of  employees to 
fully consider all issues prior to casting an informed 
would dramatically undermine the level playing field. 

 
  
III.  Electronic Submission of Interest 
 

Designed to update NLRB rules to reflect modern communications, the proposal would 
require petitions of interest to be filed electronically with electronic signatures.  While NADA 
does not object to the electronic submission of petitions, due to the fraud risk associated with this 
new procedure, the NLRB also should require that original documents be filed at some later date. 

 
  

IV.  Statement of Position (SOP) 
 

The proposal would unduly restrict employer due process rights by barring a party from 
raising issues at a hearing if not previously addressed in a newly mandated Statement of Position 
(SOP) form.  In concept, SOP forms could benefit the overall election process.  As proposed, 
however, employers would have only seven days from the initial filing of a petition to complete 
an SOP form.  For the reasons noted above, small businesses in particular lack the in-house 
resources or expertise necessary to draft an SOP.  Small businesses will be hard pressed in only a 

to begin to learn the basics of what an election is all about, let alone find and 
contract for an outside counsel skilled enough to research and draft an SOP.  Moreover, unless 
afforded adequate time for the preparation of SOPs, employers and their counsel likely will be 
forced to put literally every single issue they can think of in the document in an attempt to 
preserve any and all issues for future litigation and for purposes of cross examination.  This 
would make the SOPs of very little value.  The hearing examiner would need to wade through 
massive amounts of issues filed by each side and the subsequent responses to those issues by the 
opposing parties.  
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on the financial resources of both the employers and employees as their lawyers engage in a 
game to cover all the possible bases, no matter how remote. 

  
Ironically, if the rule changes are intended to streamline the process, the short SOP 

preparation period contained in the proposal would have the opposite result.  Accordingly, 
NADA urges the NLRB to adopt a 30 day SOP preparation period.   

 
 
V.  Excelsior Lists 
 

The proposal would allow an employer only two days to compile all required Excelsior 
information electronically and provide it to the union.  Current rules allow for ten days.  In 
addition, the proposal would greatly expand the amount of information that must be provided.  
Two days is simply not enough time, especially for small business employers that will need to 
convert paper information to an electronic format.  Given the new information the NLRB is 
proposing be set out in Excelsior lists, the ten day period should be maintained.  

  
Of the additional information proposed for inclusion on Excelsior lists, the e-mail address 

appears most egregious.  Like work telephone numbers, work e-mail addresses are, and should 
remain, off-limits to employees and union representatives seeking to organize for potential 
representation.  

 
*  *  *  *  *  * 

 
On behalf of NADA, I thank the NLRB for the opportunity to comment on this matter. 

 
     Respectfully submitted, 

      
     Douglas I. Greenhaus      
     Chief Regulatory Counsel 
     Environment, Health, and Safety 


