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The CARLAWYER© 
 

By Thomas B. Hudson and Nicole Frush Munro 
 
Here’s our monthly collection of selected legislative and regulatory highlights, and a recap of some of the 
many auto sale and financing lawsuits we follow each month.  Remember - what we report here is not 
even close to being every recent development. We select those we think should be important or 
interesting to car dealers. Note that this column does not offer legal advice.  You should consult your 
dealership lawyer with any legal questions.  
 
We include items from other states.  Why?  We want you to be able to see new legal developments and 
trends.  Also, another state’s laws might be a lot like your own state’s laws – if AGs or plaintiffs’ lawyers 
are pursuing particular types of claims, those laws and claims might soon appear in your state.  As 
always, though, there is no substitute for checking with your own lawyer before you rely on anything we 
report or if you have any questions. 

Federal Law 
 

All the federal news this month deals with the Federal Trade Commission. 
 
FTC Targets Negative Equity Ads.  On March 14, the Federal Trade Commission announced that five 
car dealers have agreed to proposed settlement orders requiring them to stop running ads promising to 
pay off a consumer's trade-in vehicle no matter what the consumer owes on the vehicle. The FTC alleged 
that the ads, which ran on the dealers' websites and on sites such as YouTube.com, deceived consumers 
into thinking they would no longer be responsible for paying off the balances on their trade-ins, even 
when the balance exceeded the trade-in's value (i.e., the trade-in had "negative equity"). Instead, the 
dealers “rolled” the negative equity into the consumer's new vehicle financing or, in the case of one 
dealer, required consumers to pay it out of pocket.  
 
The proposed orders bar the dealers from engaging in similar deceptive advertising practices in the 
future. Specifically, each proposed order prohibits the dealer from misrepresenting that it will pay the 
remaining balance on a consumer’s trade-in vehicle and prohibits the dealer from misrepresenting any 
other facts related to the leasing or financing of a vehicle. The proposed orders require certain of the 
dealers to comply with the Truth in Lending Act and Regulation Z and to make clear and conspicuous 
disclosures when advertising certain terms related to issuing consumer credit. Other dealers are required 
by the proposed orders to clearly and conspicuously make all lease-related disclosures required by the 
Consumer Leasing Act and Regulation M, including the monthly lease payment. Finally, the dealers are 
required to keep copies of relevant ads and materials substantiating claims made in their ads and to 
provide copies of the proposed orders to certain employees. The FTC also issued a new consumer 
education publication titled "Negative Equity Ads and Auto-Trade-ins" to help consumers understand 
these types of ads.  See http://www.ftc.gov/opa/2012/03/autoloans.shtm.   
 
FTC Releases Consumer Complaint List.  The Federal Trade Commission recently released its list of 
top consumer complaints received by the agency in 2011. For the 12th year in a row, identity theft 
complaints topped the list (15% of the total complaints filed). The report breaks out complaint data on a 
state-by-state basis and also contains data about the 50 metropolitan areas reporting the highest per 
capita incidence of fraud and other complaints. The 50 metropolitan areas reporting the highest incidence 
of identity theft are also noted. 
 

Litigation 
 

Arbitration Provision in Vehicle Purchase Agreement Did Not Apply to GAP Policy Purchased 
Three Days After Vehicle: A consumer bought a car from a dealership. The purchase agreement 
included an arbitration provision. Three days later, the consumer entered into a GAP insurance contract 
that was sold to her by the dealership. When the consumer’s car was totaled in an accident, the GAP 
insurance company refused to pay the claim. The consumer sued the insurance company and the 
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dealership, and the dealership moved to compel arbitration. The consumer argued that her purchases of 
the car and the GAP policy were separate transactions and, therefore, the arbitration clause in the 
purchase agreement did not apply to an underpayment of coverage under the GAP policy. The trial court 
denied the motion to compel arbitration, the appellate court reversed, and the Supreme Court of 
Oklahoma reversed the appellate court and upheld the trial court’s decision. The high court found that the 
two contracts involved two separate subjects and were executed on different dates and that the 
arbitration provision in the purchase agreement did not mention or reference GAP insurance or any 
relationship between the two contracts. See Harris v. David Stanley Chevrolet, Inc., 2012 Okla. LEXIS 8 
(Okla. February 7, 2012).  
 
Security Agreement Must Exist Separate from Certificate of Title and Application for Certificate of 
Title: A couple bought a car with funds they borrowed from a relative. Although the certificate of title and 
the application for certificate of title indicated that the relative held a lien on the car, there was no 
separate document creating or conveying a security interest in the car to the relative. After the car buyers 
filed a Chapter 7 bankruptcy petition, the relative took possession of the car and titled it in his name. The 
Chapter 7 trustee sued the relative, arguing that because he did not have a valid lien on the car, he must 
turn over the car, free of any encumbrance by him, or its value to the bankruptcy estate. The trustee 
moved for summary judgment, and the U.S. Bankruptcy Court for the District of South Dakota granted the 
motion. The court found that in order for a security interest to attach to collateral, the debtor must have 
authenticated a security agreement that creates or provides for a security interest and provides a 
description of the collateral. In this case, the court found that the certificate of title and the application for 
certificate of title did not create or provide for a security interest but merely acknowledged a security 
interest. Moreover, the court found that a security interest must exist before the lien is noted on the title 
and must be set forth in an instrument separate from an application for a certificate of title or the 
certificate of title itself. See In re Buttke (Allred v. Buttke), 2012 Bankr. LEXIS 552 (Bankr. D.S.D. 
February 17, 2012).  
 
Vehicle Lessor Not Liable for Acts of Licensed Repossession Agency under California Law: After a 
licensed repossession agency repossessed a leased vehicle, the lessee sued the lessor, alleging that the 
vehicle was wrongly repossessed, with specific complaints of negligent operation of a motor vehicle, 
general negligence, intentional tort, fraud, trespass, and breach of contract. The trial court dismissed the 
complaint. The lessee appealed to the Court of Appeal of California, arguing that the lessor was liable for 
the acts of the licensed repossession agency and that the trial court erred in finding that there were no 
triable issues of material fact on his trespass and fraud claims. The appellate court affirmed the trial 
court's ruling. Specifically, the appellate court explained that California law provides that a motor vehicle 
lessor is not liable for any act or omission by a licensed repossession agency in carrying out an 
assignment and, therefore, the lessor could not be liable for an alleged trespass by a licensed 
repossession agency. The appellate court further explained that the fraud claims, which were based on 
his allegations that the lessor misrepresented and concealed the true price of the vehicle, were barred by 
California's 3-year statute of limitations. See K'Zorin v. Toyota Motor Sales U.S.A., Inc., 2011 Cal. App. 
Unpub. LEXIS 1136 (Cal. App. February 14, 2012). 
 
Court Refuses to Dismiss Claim that Creditors Violated ECOA by Failing to Notify Applicant of 
Adverse Action: An individual submitted an online credit application to a car dealership in order to buy a 
car. The dealership circulated applications on the individual’s behalf to various finance companies. One of 
the companies approved the application, and another company indicated that it would provide financing at 
an interest rate between 9.75% and 12.25%. The individual went to the dealership, made a down 
payment, and was told that a 12.49% rate was the best that the dealership could obtain for him. The 
individual signed a buyer’s order and a retail installment sales contract. The RISC indicated that the 
dealership had assigned its interest to Wells Fargo Dealer Services. A week later, the dealership 
informed the individual that his financing had not gone through and that he needed to sign new 
documents. The individual refused and sued the dealership and the various finance companies for 
violating the Equal Credit Opportunity Act by failing to provide him notice of their approval or denial of his 
credit application. Two of the companies moved to dismiss the complaint. The U.S. Bankruptcy Court for 
the Eastern District of Virginia denied the motion. The court noted that where a third party circulates an 
application to multiple creditors on an applicant’s behalf and the applicant expressly accepts or uses 
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credit offered by one of the creditors, notification of action taken by any of the other creditors is not 
required. The creditors argued that the dealership or Wells extended an offer of credit to the individual 
and the individual accepted that offer, thereby excusing them from their duty to send him an adverse 
action notice. The court disagreed, finding that it was unclear whether the dealership agreed to finance 
the purchase or merely acted to arrange credit for the individual and that, although the RISC identified 
Wells as the assignee, the individual alleged that Wells denied having any record of vehicle financing in 
his name. See Martin v. Q&A Enterprises, Inc., 2012 U.S. Dist. LEXIS 14746 (Bankr. E.D. Va. February 6, 
2012).  
 
Spot Delivery Transaction May Violate Florida’s Unfair and Deceptive Trade Practices Act: An 
individual picked out a used car and signed a retail installment sale contract, a purchase agreement, and 
a spot delivery agreement. The individual left her old car with the dealer as a trade-in, gave the dealer a 
deposit, and drove her newly-purchased car home. A few days later, the dealer called her and told her he 
could not arrange financing on the terms disclosed in the RISC. The dealer asked her to verify the income 
amount stated in her application, but she did not respond. The dealer sent her a new RISC with less 
favorable terms. When the individual refused the new credit terms, the dealer rescinded the sale, 
repossessed the car, kept her old car, and refused to refund the deposit. The individual sued the dealer in 
the U.S. District Court for the Middle District of Florida, claiming the dealer violated the Truth in Lending 
Act, the Equal Credit Opportunity Act, the Florida Motor Vehicle Retail Sales Finance Act, and the Florida 
Unfair and Deceptive Trade Practices Act. The heart of the claims was that the dealer’s initial financing 
terms constituted the agreement between the parties and they were not subject to change. The dealer 
and the individual both moved for summary judgment. The court granted the dealer’s motion with respect 
to all of the claims except one. The court found that summary judgment was premature on a claim under 
the FUDTPA because the dealer argued that it made clear that the deal was contingent on arranging 
third-party financing and the individual argued that the dealer told her that the financing was complete. 
See Vereen v. Lou Sobh Automotive of Jax, Inc., 2012 U.S. Dist. LEXIS 23113 (M.D. Fla. February 23, 
2012). 
 
So there you have it!  Stay legal, and we’ll see you next month.    
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