
Page 1 of 3 
 

2013 HR Regulations Update 

With many changes in employment law for 2013 employers should 
review current Human Resource practices to make sure they are in compliance with new federal and 
state regulations and rule changes. The Department of Labor and associated agencies have been very 
active in enforcement and expansion of regulations and all signs point to an even higher level of activity 
in 2013 so employers must be in compliance to avoid fines and lawsuits. 

 
Key areas for review: 
 
Hiring 

The federal I-9 form is undergoing major changes for the first time in 25 years and should be available 
in the first quarter of 2013.  Employers will be expected to begin using the new form as soon as it is 
available.  Employers must complete the I-9 form for all new hires within three days of the start of 
employment. 
 
Consider using E-Verify to validate the new hire’s right to work in the United States.  20 states already 
required the use of E-Verify for many employers. E-Verify is free, online and very easy to use and is an 
excellent way for an employer to show compliance in their hiring practices. 
 
Review your policy on background checking against the new EEOC guidelines.  The EEOC advises 
that employers should conduct individualized assessments for applicants excluded by a criminal 
background screen to determine whether the application of the policy is job related and consistent with 
business necessity. Employers should consider the nature and severity of the criminal conviction; time 
elapsed since the criminal offense, and nature of the job in making a final determination if a criminal 
history is a bar to hiring.  Employers using third parties for background checking should also make sure 
they are using updated forms including “A Summary of Your Rights Under the Fair Credit Reporting 
Act” and the “Notice to Users of Consumer Reports: Obligations of Users Under the FCRA”.  
   
Wage and Hour 

Failure to properly classify employees is one aspect of wage and hour laws that can easily trigger 
audits and lawsuits. Employers must make sure that all positions are properly classified as either 
exempt or non- exempt and then pay the individuals in the positions correctly.  Just titling the position 
as a “manager” does not make the position exempt. The seven most common wage and hour violations 
are: 

o Improper deductions from salaried employees 
o Improper calculation of “regular rate” 
o Job descriptions for exempt employees that do not reflect exempt duties. 
o Non-exempt employees working through meal breaks 
o Non-exempt employees performing work before or after they punch or log in/out 
o Employees who routinely stay late but have no overtime  
o Not complying with employer’s own written policies 

 
Ten states have enacted changes in minimum wage rates—Arizona, Colorado, Florida, Missouri, 
Montana, Ohio, Oregon, Rhode Island, Vermont and Washington. In addition, four cities have defined 
their own minimum wage—San Francisco and San Jose, Calif., and Albuquerque and Santa Fe. 
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Social Media 

With greater use of social media in the workplace, it is important that employers have a policy in place 
that spells out what is considered “protected speech” and what kind of information will and will not be 
allowed to be posted on personal social media and social networking sites in addition to workplace 
usage of social media. The National Labor Relations Board has produced guidelines on what is 
protected activities using social media.  The guidelines are available at 
http://www.nlrb.gov/news/acting-general-counsel-releases-report-employer-social-media-policies. 
 
Employers in Michigan California, Illinois, and Maryland are also prohibited from requesting access to 
an applicants or employees personal social media and social networking sites. 

 
Disability and Discrimination 

Employers should make sure supervisors and manager are familiar with the expanded definition of 
disability under the ADAAA.  This will reduce the risk in disability discrimination in the workplace. The 
ADA Amendments Act of 2008 (ADAAA) was enacted on September 25, 2008, and became effective 
on January 1, 2009. This law made a number of significant changes to the definition of “disability.” It 
also directed the U.S. Equal Employment Opportunity Commission (EEOC) to amend its ADA 
regulations to reflect the changes made by the ADAAA. The final regulations were published in the 
Federal Register on March 25, 2011.  A disability is defined as a physical or mental impairment that 
substantially limits one or more major life activities (sometimes referred to in the regulations as an 
“actual disability”), or a record of a physical or mental impairment that substantially limited a major life 
activity (“record of”), or when a covered entity takes an action prohibited by the ADA because of an 
actual or perceived impairment that is not both transitory and minor (“regarded as”). [Section 1630.2(g)] 
 
The regulations define “physical or mental impairment” as any physiological disorder or condition, 
cosmetic disfigurement, or anatomical loss affecting one or more body systems, such as neurological, 
musculoskeletal, special sense organs, respiratory (including speech organs), cardiovascular, 
reproductive, digestive, genitourinary, immune, circulatory, hemic, lymphatic, skin and endocrine. They 
also cover any mental or psychological disorder, such as intellectual disability (formerly termed mental 
retardation), organic brain syndrome, emotional or mental illness, and specific learning disabilities. 
[Section 1630.2(h)] 
 
The definition of “impairment” in the new regulations is almost identical to the definition in EEOC’s 
original ADA regulations, except that the immune and circulatory systems have been added to the list of 
body systems that may be affected by impairment, because these systems are specifically mentioned 
in the ADAAA’s examples of major bodily functions.  
 
Major life activities include caring for oneself, performing manual tasks, seeing, hearing, eating, 
sleeping, walking, standing, sitting, reaching, lifting, bending, speaking, breathing, learning, reading, 
concentrating, thinking, communicating, interacting with others, and working. The final regulations also 
state that major life activities include the operation of major bodily functions, including functions of the 
immune system, special sense organs and skin, normal cell growth, digestive, genitourinary, bowel, 
bladder, neurological, brain, respiratory, circulatory, cardiovascular, endocrine, hemic, lymphatic, 
musculoskeletal, and reproductive functions. Although not specifically stated in the NPRM, the final 
regulations state that major bodily functions include the operation of an individual organ within a body 
system ( e.g., the operation of the kidney, liver, or pancreas). 
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As a result of the ADAAA’s recognition of major bodily functions as major life activities, it will be easier 
to find that individuals with certain types of impairments have a disability. Employers are required to 
make reasonable accommodations for individuals with disabilities. 
  
Labor Law Posters and Notices 

Make sure all required posters are up and that you have the latest updates. For example, for 2013 
there are new regulations for OSHA and the Federal Polygraph Protection Act.  Posters should be in a 
space that is visible to both applicants and employees. Fines for not having updated posters can be as 
high as $17,000. 
 
In addition to federal regulations employers must also comply with state regulations.  Almost 
every state has new or updated rules and regulations for 2013, with California enacting over 35 
new pieces of employment-related legislation and regulations. For a chart of all new state 
legislation and regulations please contact Kathryn Carlson, Director of HR Management 
Products for KPA at kcarlson@kpaonline.com. 
 
 


