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2014’s Top Twenty Legal Trends  
for Automobile Dealers 

By Eric L. Chase© 
On	the	legal	front,	2014	will	be	an	especially	ac-

tive	year	for	franchised	dealers.		More	than	ever,	deal-
ers	are	coping	with	a	new	bevy	of	regulatory	require-
ments	and	hurdles.		This	year	will	break	regulatory	
records.		Paradoxically,	the	regulatory	morass,	which	
triggers	the	year’s	#1	trend,	has	not	deterred	a	recov-
ering	economy	which,	for	dealers,	has	been	about	as	
good	as	it	gets	–	a	reality	that	establishes	Trend	#2. 

Each	year	brings	promises	from	of'ice	holders	and	
candidates	seeking	of'ice	that	they	will	champion	a	
rollback	of	regulatory	growth	and	complexity.		A	
pending	House	bill	is	calculated	to	reign	in	executive	
regulation,	but	the	Senate	will	not	consider	it.		 

There	is	now	almost	universal	recognition	that	
America’s	abundant	red	tape	at	all	levels	of	federal,	
state	and	local	government	adds	administrative,	capi-
tal	and	labor	costs	to	nearly	all	privately	and	publicly	
owned	businesses.		Statutory	and	regulatory	obliga-
tions,	compliance	monitoring	and	ful'illment,	and	
oversight	can	deter	start-ups,	stunt	the	growth	of	ex-
isting	businesses	and	suppress	hiring	and	wage	lev-
els.		Notwithstanding	bipartisan	pledges	to	tame	reg-
ulatory	growth,	the	reality	is	that,	each	year	business-
es	see	more,	not	fewer,	regulatory	obligations.		 

This	trend,	#1	for	2014,	poses	a	profound,	promi-
nent	and	still	growing	headache	for	America’s	car	
dealers,	even	as	their	overall	pro'itability	is	soaring.		
According	to	the	Competitive	Enterprise	Institute,	
annual	regulatory	compliance	costs	to	the	American	
economy	in	2012	amounted	to	$1.8	trillion!		It	wasn’t	
so	long	ago	that	the	entire	federal	budget	was	less	
than	that.		 

For	2014	(and	maybe	2015)	the	elephant	in	the	
regulatory	room	is	the	Affordable	Care	Act	
(“Obamacare”)	for	which	the	effective	date	of	the	
“employer	mandate”	has	been	delayed	until	2015.		

The	stunning,	massive	opening	failure	of	the	
Healthcare.gov	website	debut	and	the	aftermath	ac-
centuated	the	bitter	debate	over,	not	only	that	law,	
but	the	perceived	federal	regulatory	juggernaut	in	
general.		 

We	are	mindful	of	the	many	other	agencies,	laws,	
and	regulations	that	'ill	the	pages	of	NADA’s	mind-
bending	publication,	“The	Regulatory	Maze.”	For	
many,	the	Obamacare	start-up	debacle	became	a	
poster	child	for	both	regulatory	overreach	and	per-
ceived	government	incompetence	in	traditionally	
well-run	private	'ields.		From	environmental	issues	
to	workplace	rules	to	retail	sales	practices,	dealers	
are	besieged	by	duties	or	roadblocks	that	arguably	
cause	a	triple	whammy:		(1)	shrinkage	of	bottom	
lines,	and	(2) added	expenses	for	nothing	of	value	to	
the	business,	and	(3)	the	diversion	of	management	
time	from	more	productive	tasks.		The	unpredictable	
introduction	of	game	changing	rules	also	creates	
marketplace	uncertainty	–	a	further	deterrent	to	in-
vestments	and	hiring.		And	dealers	need	to	stay	in-
formed	of	state	and	local	requirements,	as	they	con-
tinue	to	grow	as	well.		The	regulatory	phenomenon	is	
2014’s	Number	One	trend	for	good	reason. 

But	there	is	good	news	–	really	great	news	for	
dealers	–	too!		In	fact,	the	#2	legal	trend	that	stems	
from	excellent	sales	results,	pro'itability,	and	how	
they	push	factory	incentives	could	arguably	be	#1.		
The	regulatory	issues,	however,	took	'irst	place	only	
because	they	impact	every	dealer	every	day.		As	of	the	
start	of	2014,	the	economic	and	pro�it	headlines	for	
America’s	franchised	car	dealers	are	very	positive.		
The	overall	mood	of	U.S.	dealers	has	gone	from	sour	
to	sweet	in	the	last	few	years.		For	dealers,	the	reces-
sion	has	faded	into	the	rear	view	mirror.		Automotive	
retailing	is	on	a	roll,	and	new	car	sales	are	tallying	
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pre-recession	numbers	and	even	higher	than	that.		
2013	was	the	best	retail	sales	year	since	2007.		Year-
over-year	sales	increases	have	climbed	at	a	remarka-
ble	10%	annually	for	four	straight	years.		Many	in-
dustry	observers	forecast	more	sales	success	for	
2014,	and	some	see	the	possibility	of	17,000,000	new	
unit	sales	in	2014	or	2015.		World-wide,	new	car	
sales	are	pacing	at	a	record	100,000,000.		Even	con-
servative	forecasters	are	saying	that	increases	in	
America	may	decelerate	to	“normal”	growth	–	but	
growth	nevertheless. 

With	the	decrease	in	numbers	of	dealer	rooftops	
from	pre-recession	days,	the	average	number	of	unit	
sales	per	rooftop	(as	of	late	2013)	is	at	record	levels	
(over	850).		NADA’s	“dealer	optimism	index”	is,	un-
derstandably,	through	the	roof.		 

When	new	unit	sales	soar,	so	do	the	pro'its	in	all	
pro'it	centers	of	dealerships,	including	F&I,	used	
cars,	and	service	and	parts.		Dealer	pro'itability	is	
way	up,	as	are	goodwill	values.		Buy-sells	are	increas-
ing	in	number,	as	well	as	prices.		 

These	rosy	statistics	trigger	law-related	develop-
ments	for	2014.		Some	of	those	are	not	so	rosy.		Fran-
chisors	never	miss	an	opportunity	to	push	dealers	to	
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“improve”	their	(i.e.,	the	franchisors’)	competitive	
standing,	and	retailing	successes	have	clearly	encour-
aged	carmakers	to	demand	more	from	their	dealer	
networks.	 

At	the	same	time,	as	stated	above,	the	numbers	
are	energizing	buy-sells,	and	pushing	dealership	
goodwill	values	higher.		 

Tesla,	a	big-boy	newcomer,	has	crashed	the	fran-
chised	dealer	party,	and	the	ongoing	legal	and	legisla-
tive	brawls	will	be	of	great	interest.		The	'ire	inci-
dents	notwithstanding	Tesla,	as	a	non-franchising	
automaker,	is	here	to	stay	for	at	least	a	while.		 

In	good	times	or	bad,	the	consumerism	trend	
brings	customer	legal	actions,	as	well	as	state	and	
local	governmental	inquiries	and	enforcements.		This	
trend	is	one	to	be	wary	of.		And	so	on.		One	prediction	
that	is	always	right	is	that	there	will	be	legal	issues	
galore	for	dealers	in	2014.		 

The	ranking	of	the	top	twenty	legal	issues/trends	is	
based	on	three	factors:		1) the	likely	number	of	dealers	
affected;	2) the	probability	of	change	from	the	current	
situation;	and	3) the	seriousness	of	a	trend/issue	im-
pact	on	the	lives	of	dealers. 
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1. The	High	Water	Mark	of	the	Regulatory	Wave.		
(The	Affordable	Care	Act	(Obamacare)	Leads	
the	Charge.		Economic/Regulatory	Trends	and	
Domestic	Political	Uncertainties	Impact	the	
Legal	Rights,	Strategies,	and	Decision-Making	
of	Auto	Dealers	in	America.		What	a	Dealer	
Needs	to	Consider	in	a	Time	of	Regulatory	Un-
certainty.)	(4) 
If	there	are	any	franchised	automotive	dealers	

who	have	not	been	plagued	by	the	growth	of	regulato-
ry	obligations,	I	have	yet	to	hear	from	one.		Although	it	
is	true	that	U.S.	businesses	in	general	are	weighed	
down	by	such	obligations,	it	is	hardly	disputable	that	
franchised	dealers	across	the	country	must	answer	to	
more	regulations	and	more	regulatory	agencies	than	
almost	any	other	kind	of	retail	business.		See	Trend	
#6,	and	my	checklist	for	a	comprehensive	list	that	in-
cludes	regulatory	requirements.		 

2014	is	a	critical	“mid-term”	election	year.		Every	
two	years,	every	seat	in	the	House	and	a	third	of	the	
Senate	will	stand	for	election.		Many	(most)	seats	are	
“secure,”	but	in	the	contested	races,	questions	about	
Obamacare	and	other	federal	legislation	and	regula-
tions	will	be	front	and	center.		An	enduring	criticism	
aimed	at	the	Obama	administration	is	an	assertion	
that	it	turns	a	deaf	ear	to	the	small	business	communi-
ty’s	complaint	that	it	is	drowning	in	a	sea	of	ever-
growing	substantive	requirements	along	with	associ-
ated	administrative	red	tape,	generating	added	cost	–	
often	with	little	or	no	discernible	bene'it.		Even	when	
an	enactment	touts	a	speci'ic		purpose	of	reducing	
such	burdens,	the	law,	in	practice,	can	perversely	in-
crease	the	administrative	duties	and	expenses	of	af-
fected	businesses.		See	L.	Gordon	Crovitz,	“A	Red-Tape	
Turnoff	For	Startups,”	The	Wall	Street	Journal	(Sept.	
30,	2013).		 

Although	the	administration	has	lauded	Obamac-
are	as	an	economical	and	just	solution	to	a	multitude	
of	health	care	problems	and	de'iciencies,	many	busi-
nesses	are	recoiling	from	anticipated	costs	and	regula-
tory	obligations.		Critics	point	out	that	such	a	massive	
legislative	undertaking	guaranties	that	there	will	be	
follow-on	regulatory	action	every	year.		The	statute	
itself	is	so	long	and	complex	that	virtually	no	one	in	

Congress	read	it	before	its	passage	(or	even	later).		The	
tens	of	thousands	of	regulatory	pages,	with	many	more	
to	come,	make	Obamacare	a	lawyer’s	dream	and	a	us-
er’s	nightmare.		As	of	late	2013,	those	regulatory	pages	
totaled	30	times	the	pages	of	the	actual	legislation.		 

Early	implementation	issues	with	an	internet	
rollout	debacle	prompted	admission	of	ineptitude	and	
apologies.		The	“'ixes”	remain	ambiguous	and	confusing.		
Some	critics	are	challenging	the	administration’s	many	
changes	to	the	law	as	well-publicized	dif'iculties	mount-
ed. 

Problems,	including	fraud	and	security,	may	be	mul-
tiplied	as	calendar	year	2014	proceeds.		A	major	part	of	
the	ACA	–	the	“employer	mandate”	–	was	delayed	until	
the	beginning	of	2015,	and	now	the	guidelines	for	the	
individual	mandate	are	anything	but	clear.		Any	review	
of	the	compliance	requirements	reveals	a	sea	of	com-
plexity	as	well	as	consumer	cost	that	will	cause	angry	
reactions	from	those	adversely	affected.		If,	as	early	pre-
dictions	suggest,	high	number	of	employers	drop	their	
healthcare	programs	in	2015,	millions	of	affected	em-
ployees	could	create	considerable	confusion	and	dissat-
isfaction	in	the	workplace.	Many	employers	will	make	
their	decisions	to	keep	or	not	keep	company	health	
plans	by	Summer	2014.		For	dealers	who	provide	
healthcare	programs,	2014	and	2015	will	continue	to	be	
challenging.		 

As	constructed,	Obamacare	affects	all	employer-
sponsored	healthcare	(not	just	the	mandatory	coverage	
for	companies	employing	50+	people).		That’s	because	
all	insurance	plans	must	meet	coverage	thresholds.		 

Obamacare	is	hardly	the	only	federal	regulatory	co-
lossus;	the	requirements	of	Dodd-Frank,	and	numerous	
other	regulatory	initiatives	monopolize	way	too	much	
of	a	dealer’s	time.		Although	dealers	“won”	exemption	
from	jurisdiction	under	the	new	Consumer	Financial	
Protection	Bureau	(CFPB),	established	pursuant	to	
Dodd-Frank,	we	are	witnessing	efforts	to	bring	dealers	
into	the	fold	when	they	prepare	'inancial	papers	on	be-
half	of	lending	institutions	for	their	customers.		At	pre-
sent,	car	dealers	are,	at	least	in	theory,	impacted	only	
“indirectly,”	but	some	advocates	want	an	amendment	to	
allow	the	CFPB’s	direct	regulation	over	dealers.		 
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Even	without	such	changes	in	the	law,	dealers	are	
already	seeing	CFPB	inquiries	to	lenders	about	dealer-
ship	F&I	practices	and	allegations	of	discriminatory	
lending	practices.		The	CFPB	uses	its	authority	over	
large	lending	institutions	to	drill	down	into	dealership	
practices	in	bringing	consumer	borrowers	to	those	
lenders.		In	particular,	the	CFPB	is	focusing	on	what	
they	see	as	the	“disparate	impact”	of	lending	practices	
on	minorities.		If	there	is	an	alleged	disparity	in	the	
cost	of	credit	to		minorities,	the	CFPB	says	there	is	lia-
bility,	even	though	there	is	no	evidence	of	any	intent	to	
discriminate.		The	clear	CFPB	goal	is	to	coerce	a	'lat	fee	
for	dealers	in	their	service	in	assisting	with	customer	
'inancing	(although	the	CFPB	denies	this).		This	is	a	
battle	royal,	with	the	NADA	and	others	accentuating	
the	'laws	and	omissions	in	the	CFPB’s	position.		 

The	EPA	and	FTC	continue	contributing	to	dealers’	
worries	and	regulatory	tasks.		Workplace	rules	and	
ERISA	obligations	rank	high	on	dealer	must-do	lists. 

Watch	for	more	FTC	actions	against	advertising	
practices,	spot	delivery,	and	other	“infractions.”		The	
FTC	views	advertising	violations	as	“low	hanging	
fruit,”	per	NADA’s	regulatory	guru	Paul	Metrey.		De-
ceptive	price	quotes	are	particularly	inviting	to	regula-
tion	enforcers.		FTC	consent	orders	can	be	onerous.		As	
well,	state	and	local	agencies	monitor	and	target	deal-
ers,	as	do	class	action	plaintiffs’	lawyers.		 

It’s	certain	that	2014	will	be	a	year	of	record	regu-
latory	attention	to	details	by	dealers.		Unfortunately,	
there’s	currently	every	likelihood	that	2015	will	con-
tinue	this	trend.		 

 
2.				Dealer	Legal	Strategies	in	a	Year	of	Remarkable	

Sales	Rebound	and	Pro!it,	Despite	Political	Ran-
cor	and	Uncertainty.		(Increased	Retail	Sales	
Inspire	Auto	Franchisors	to	Push	Their	Dealers	
Even	Harder;	Coping	with	Franchisor	Strate-
gies:		Revving	up	on	Facilities,	Pressures,	and	
Incentives;	The	Two-Tiered	Pricing	Challenge;	
Punitive	Actions:		“Everyone	Needs	to	be	Above	
Average.”)	(1)	and	(2) 
For	most	American	franchised	dealers,	2013	

brought	a	year	of	sales	celebration.		And	2014	looks	
great	from	here	as	this	article	goes	to	press	in	January	
2014.		Sales	forecasts	were	frequently	revised	up-

wards,	as	new	unit	sales	soared	to	an	estimated	total	
of	nearly	15.7	million	for	the	year.		Of	course,	new	car	
sales	by	themselves	don’t	create	banner	years.		For	
most	dealers,	new	car	sales	are	only	a	part	of	the	pro'it	
picture.		But	exploding	retail	sales	always	carry	with	
them	even	stronger	pro'its	in	other	pro'it	centers:		
used	cars,	F&I	and	service	and	parts.		Dealership	good-
will	values	have	steadily	climbed	since	the	Great	Re-
cession.		Dealers	are	happier	than	they’ve	been	in	six	
years,	and	they	should	be.		 

At	the	same	time,	auto	franchisors	seek	to	capital-
ize	on	pro'itable	times	by	persuading	(or	coercing)	
dealers	to	take	actions	that	the	carmakers	deem	ap-
propriate	for	retailers.		Sometimes	such	factory	initia-
tives	are	modest,	but	often,	the	factories	look	for	big-
ticket	investments	by	their	dealers,	such	as	reloca-
tions,	renovations,	and	brand	exclusivity	and	imaging.		
They	also	frequently	push	harder	for	more	sales,	and	
the	incentive	programs	can	be	both	imaginative	and	
expensive. 

Most	franchised	dealers	focus	on	their	retailing	
mission.		Dealers	sell	and	service	cars;	they	want	to	
concentrate	on	the	core	business.		That	is,	in	terms	of	
their	time	allocation	and	daily	efforts,	the	500-pound	
gorilla	–	the	franchisor	–	is	not	a	dealer’s	main	priority.		
Until	it	is. 

The	carmakers	want	to	sell	cars,	too.		But	they	
have	a	separate	focus	–	on	interbrand	competition.		
And	they	often	think	that	their	road	to	success	is	
through	their	retail	networks	who,	they	say,	need	urg-
ing	from	the	top	–	to	renovate,	to	relocate,	to	upgrade,	
to	train;	etc.,	etc.		Interbrand	dualling	is	a	negative;	ex-
clusivity	is	a	key	goal.		 

The	2012-2013	surge	of	factory	initiatives	is	con-
tinuing	in	2014. 

For	now,	the	incentive	trend	will	remain	fast	and	
furious.		Carmakers	compete	creatively	and	ingenious-
ly	to	bring	retail	customers	to	their	franchised	dealers,	
and	the	incentives	to	dealers	frequently	drive	their	
retail	strategies.		Scores	of	programs	among	the	many	
different	brands	can	also	create	competitive	and	legal	
quagmires.		“Two-tiered	pricing”	has	been	a	heated	
issue	for	years,	and	will	remain	so	in	2014.		Basically,	
the	“two-tiered”	concept	is	simple.		When	factories	
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reward	dealers	with	cash	incentives	that	are	based	on	
sales	thresholds,	that	scenario	means	that	the	“best	
performing	dealers”	will	enjoy	a	per-unit	retail	ad-
vantage	over	those	who	do	not	meet	the	same	thresh-
olds.		The	factories	do	not	see	this	result	as	unfair	or	
illegal,	but	rather,	as	legitimate	incentive/inspiration	to	
push	retail	performance.		Dealers	who	do	not	satisfy	
their	thresholds	for	incentive	payments	believe	that	
they	are	victims	of	discriminatory	pricing.		Expect	more	
legal	controversy	on	this	issue	in	2014. 

In	addition,	the	auto	franchisors	try	to	take	ad-
vantage	of	pro'itable	retail	years	by	pushing	their	wish-
lists	to	the	limit.		In	good	times,	such	as	we	are	now	en-
joying,	dealers	may	be	more	receptive	to	investing	in	
facility	improvements	and	relocations	–	not	to	mention	
brand	exclusivity	and	brand	imaging.		Of	course,	fran-
chisors	almost	always	incentivize	such	dealer	invest-
ments	with	more	allocations,	or	in	some	instances,	pay-
ments	toward	facility	improvements.		 

One	area	of	franchisor	coercion	that	has	drawn	ev-
er-more	criticism	is	the	“everyone	needs	to	be	above	
average”	policy.		In	communicating	with	dealers	per-
ceived	as	under-performing,	many	auto	franchisors	try	
to	coerce	“agreements”	in	which	a	signing	dealer	
“agrees”	to	minimum	performance	of	above	average	in	
sales	penetration	and	above	average	in	CSI.		 

Except	for	Garrison	Keillor’s	ingenious	invention	of	
the	children	of	Lake	Wobegone,	it	is	statistically	and	
mathematically	impossible	for	everyone	to	be	above	
average.		Indeed,	in	the	real	world,	there	are	usually	
about	as	many	dealers	performing	above	average	
(against	a	measurable	threshold)	as	there	are	below	
average.		Such	coercive	“agreements”	should	be	
deemed	unlawful	under	most	state	franchise	laws,	be-
cause	those	laws	generally	require	performance	stand-
ards	to	be	reasonable.		In	my	opinion,	a	“reasonable	
standard”	is	one	that	is	obtainable	by	all	dealers	being	
measured	at	the	same	time.		An	above	average	require-
ment	negates	any	possibility	that	all	dealers	can	be	
viewed	as	effective. 

For	some	dealers,	particularly	those	viewed	as	un-
der-performing,	despite	the	overall	foreseeable	pro'ita-
bility,	2014	could	be	a	dif'icult	year	of	coping	with	fac-
tory	demands	and	strategies.		 

 

3.				Consumerism		(4) 
We	may	be	in	a	year	of	political	uncertainty	and	

regulatory	angst,	but	the	continuing	consumerism	
trend	is	aided	and	abetted	by	regulatory	growth.		In	
areas	of	legislative	agendas,	consumerism,	and	class	
action	lawsuits	(to	name	a	few),	dealers	are	popular	
targets.		It	is	dif'icult,	if	not	impossible,	for	a	dealer	to	
stay	out	of	the	line	of	'ire. 

Nevertheless,	some	of	the	best	performing	dealers	
remind	me	that	their	best	legal	strategies	are	to	try	to	
avoid	the	kind	of	in'ighting	that	leads	to	potentially	
expensive	and	protracted	dispute	resolution.		Some-
times,	legal	combat	cannot	be	avoided,	as	when,	for	
example,	you	are	served	with	a	summons	and	com-
plaint	naming	your	dealership	as	a	class	action	de-
fendant	for	some	alleged	technical	violation	of	a	pro-
vision	in	a	consumer	protection	statute	or	regulation.		 

In	at	least	a	few	states,	consumer	class	actions	still	
loom	as	a	major	threat.		Although	the	case	law	dealing	
with	consumer	arbitration	clauses	that	prohibit	class	
action	waivers	remains	in	'lux,	it	nevertheless	is	a	
sound	practice	to	offer	such	clauses	to	customers.		See	
Trend	#9.		 

 
4.					A	Continuing	Area	to	Watch:		The	“Fiduciary	

Relationship”		(3)	 
In	more	and	more	disputes	with	their	franchisors,	

dealers	will	include	a	claim	for	breach	of	'iduciary	du-
ty.		There	are	now	many	dealer	versus	factory	cases	
pending	with	'iduciary	claims,	and	it	remains	to	be	
seen	whether	courts	will	'ind	that,	in	auto	franchise	
disputes,	auto	franchisors	owe	'iduciary	duties	to	
dealers. 

The	basics	of	a	'iduciary	relationship	are	straight-
forward.		It	usually	entails	one	party’s	position	of	
power,	control,	or	authority	of	the	other,	and	a	reli-
ance	of	the	“lesser”	party	on	the	“greater”	party’s	trust	
and	good	faith.		When	there	is	such	a	relationship,	the	
duties	owed	may	be	substantial.		In	my	opinion,	the	
established	control,	power,	and	authority	of	automak-
ers	with	detailed	discretionary	items	in	the	dealer	
agreement,	make	a	strong	case	for	dealers.		 

 



2014’s Top Twenty Legal Trends for Automobile Dealers  www.dealersedge.com 

January 2014 © 2014 WD&S Publishing  

5.						Involuntary	Franchise	Terminations,	Termina-
tion	“Threats,”	Brand	“Withdrawals,”	
“Pressured”	Buyouts,	Financially-Driven	Resig-
nations,	Consolidations,	and	Rights	of	First	Re-
fusal.		(5)	 
Of	the	actions	taken	by	auto	franchisors,	none	in-

spires	more	dealer	trepidation	than	the	prospect	or	
threat	of	involuntary	termination,	except,	of	course,	the	
actual	delivery	of	a	termination	notice.		From	an	anec-
dotal	observation,	it	seems	that	both	threats	of	termi-
nation	and	actual	notices	are	on	the	rise.		Sound	dealer	
practices	in	sales	and	service	are	always	the	best	medi-
cine,	but	when	faced	with	factory	adversity,	dealers	
must	respond	promptly	and	responsibly.		 

 
6.				Tesla	and	“The	Factory	Store”	Issue.		(NR)	 

This	is	a	battle	that	will	persist	for	a	while,	maybe	
quite	a	while.		Tesla,	of	course,	is	a	non-franchise	
brand.	It	aspires	to	continue	operating	(at	least	for	
now)	solely	with	company-owned	retail	outlets.		To	the	
surprise	of	many,	it	has	enjoyed	early	'inancial	success,	
and	a	good	bit	of	legal	triumph	as	well	–	its	loss	in	Tex-
as	notwithstanding.		The	product	has	(so	far)	been	well	
received,	and	dealers	would	love	to	see	the	Tesla	brand	
in	the	franchise	mode.		Maybe	that	will	happen,	eventu-
ally.		For	now,	the	'ight	continues. 

Unexpectedly,	Tesla	has	had	to	confront	some	seri-
ous	product	issues,	most	especially	three	'ires	in	a	'ive	
week	period	in	2013	in	Tesla	Model	S	vehicles. 

 
7.				Coping	with	Daily	Challenges	of	the	Law:		The	

Legal	Audit	Checklist.		(6)	 
I	have	a	standing	invitation	to	dealers	who	have	an	

interest	in	my	annually	updated	checklist.		It’s	a	practi-
cal	tool	for	a	self-audit	of	legal	requirements.		On	re-
quest,	we	will	email	it	for	free	to	anyone	who	asks.		 

 
8.				Buying	and	Selling	Dealerships:		Higher	Values	

in	Times	of	Higher	Pro!itability.		Factory	
“Stealth”	Conditions;	Right	of	First	Refusal:  The	
Threat.		(12)	 
Buy-sell	transactions	that	closed	in	2013	increased	

by	200%	over	2012,	according	to	the	Presidio	Group.		
And	there	is	no	sign	of	a	slowdown.		In	addition	to	the	

increased	pace	of	sales,	multiples	and	sales	prices	are	
on	a	sharp	upward	trajectory,	too.		Some	luxury	brand	
goodwill	numbers	(e.g.,	BMW,	Lexus,	Mercedes)	have	
been	off	the	charts.		Look	for	even	more	buy-sell	activi-
ty,	with	rising	goodwill	values,	through	2014	and	2015. 

At	the	same	time,	the	franchisors	are	taking	dis-
cerning	looks	at	pending	deals.		Watch	for	battles	over	
exercises	of	rights	of	'irst	refusal,	and	possible	gim-
mickry	in	conditioned	approvals	and	letters	of	intent.		 

 
9.				Alternate	Dispute	Resolution	(ADR).		(7)	 

This	trend	remains	a	perennial	top	issue	for	good	
reasons.		Courts	have	weighed	in	on	dealers’	ability	to	
include	arbitration	in	agreements	with	retail	buyers	
and	lessees.		In	general,	it’s	a	good	idea	to	include	an	
arbitration	provision	in	the	agreements	with	consum-
ers.		That	said,	it	is	critical	to	make	sure	that	the	provi-
sions	are	both	fair	and	conspicuously	disclosed.		The	
terms	should	provide	that	the	customer	cannot	com-
bine	his	or	her	dispute	with	others,	including	class	ac-
tions.		 

 
10.		Customer	Satisfaction:		CSI	vs.	Reality.		(17)	 

CSI	is	–	and	will	continue	to	be	–	one	of	my	pet	
peeves.		This	is	because	the	statistics	and	“scores”	asso-
ciated	with	CSI	cannot	withstand	scienti'ic	scrutiny.		I	
have	studied	and	written	about	the	fallacies	of	CSI	over	
many	years,	yet	auto	franchisors	continue	to	push	CSI	
as	a	meaningful	test	for	dealer	performance.		The	con-
ceit	is	that	the	various	measurements	from	very	subjec-
tive	“surveys”	re'lect	a	true	representation	of	real	
world	“customer	satisfaction”	derived	from	customer	
experience	with	a	given	dealer. 

Nevertheless,	the	industry	perception	trumps	reali-
ty.		CSI	is	–	and	will	remain	–	an	enduring	part	of	dealer	
performance	measurement.		 

 
11.		Taxes		(8)	 

For	many,	federal	taxes	are	going	up.		Increases	are	
in	both	the	blatant	and	stealthy	categories,	but	they	are	
clearly	costly	for	the	target	customer	groups	for	car	
dealers. 
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12.			Retail	Reimbursement	for	Warranty	Work	and	
Parts		(18)	 
Notable	items	in	this	long-standing	issue	are	ongo-

ing	lawsuits	brought	in	Connecticut	and	Florida	by	the	
Alliance	of	Automobile	Manufacturers	challenging,	in-
ter	alia,	the	constitutionality	of	state	warranty	reim-
bursement	laws.		While	there	is	no	clear	end	in	sight	to	
this	venerable	nationwide	controversy,	occasional	de-
cisions	in	critical	cases	will	be	instructive. 

 
13.			Privacy	Concerns	and	Identity	Theft.		(9)	 

We	are	'irmly	entrenched	in	a	brave	new	world	–	
one	in	which	the	conveniences	of	computer	access	and	
connection	are	tempered	by	the	dangers	posed	by	in-
genious	and	aggressive	predators.		The	multifaceted	
subject	of	data	security	is	a	growth	industry	–	and	a	
concern	that	should	grab	the	attention	of	every	dealer.		
The	consequences	of	security	breaches	can	be	harmful	
and	expensive.		 

 
14.		Environmental	Regulation	Explosion		(10)	 

For	some	activists,	the	“greening”	of	America	is	the	
nation’s	'irst	priority.		For	all	of	us,	initiatives	to	devel-
op	more	and	more	renewable	and	less-polluting	ener-
gy	sources	affects	products,	lifestyle,	and	costs.		In	
2007,	the	U.S.	Supreme	Court	ruled	in	Massachusetts	v.	
EPA	that	carbon	dioxide	(CO2)	is	a	pollutant	and	that	
the	Environmental	Protection	Agency	has	the	power	to	
regulate	CO2	emissions	from	new	cars.		 

Most	dealers	are	now	accustomed	to	obedience	to	
a	multitude	of	federal	and	state	standards	and	require-
ments	in	the	environmental	'ield. 

 
15.			Internet	Marketing		(11)	 

Among	many	phenomena	associated	with	the	in-
ternet	is	the	huge	increase	of	internet	advertising	by	
dealers,	compared	with	other	media.		Per	dealer,	the	
percentage	of	internet	expenditures	went	from	5%	to	
26%	in	the	ten	years	spanning	2002	to	2012.		This	tra-
jectory	will	continue,	as	consumer	shopping	and	pur-
chasing	habits	push	the	virtual	marketplace	further.		It	
is	foreseeable	that,	in	a	few	years,	more	cars	will	be	
sold	online	than	in	face-to-face	transactions.		Even	

now,	a	large	majority	of	car	shoppers	do	their	prelimi-
nary	searches	online. 

Inevitably,	legal	repercussions	follow	the	commer-
cial	activity.		Dealers	are	well	advised	to	stay	current	
with	regulatory	developments	covering	online	business	
and	advertising	practices.		 

 
16.			Audits	of	Incentive	or	Warranty	Claims:		Dealer	

Beware.		(16)	 
Factory	audits,	of	late,	are	more	commonplace	than	

anytime	in	recent	years.		This	development	is	especially	
common	in	factory	oversight	of	dealer	compliance	with	
various	incentive	programs.		Franchisor	rules	tend	to	
be	wordy,	and	sometimes	ambiguous.		Dealers	need	to	
be	cautious	in	their	adherence	to	program	rules	that	
generate	bonus	monies.		Auditors	have	tended	recently	
to	be	aggressive	in	assessing	chargebacks	for	even	tech-
nical	violations	of	rules.		 

 
17.			Living	with	the	Threat	of	Terror,	Unrest,	and	

Natural	Disasters:		Doing	Business	in	an	Era	of	
Constant	Vigilance.		(13) 
Dealers	everywhere	should	have	contingency	plans	

for	the	most	awful	of	events	–	like	the	terror	that	shut	
down	Boston	or	a	hurricane,	tornado	or	earthquake.		
See	Hurricane	Sandy.		Such	plans	do	not	need	to	be	
elaborate.		They	should	include	items	like	emergency	
call	lists	for	employees,	and	a	review	of	insurance	cov-
erage,	including	business	disruption	insurance. 

 
18.		Workforce	Issues:		Employee	Rights	and	Bene!its	

and	an	Activist	NLRB.		(15) 
Each	year,	dealers	seem	to	improve	their	record	of	

adherence	to	applicable	workplace	laws	and	regula-
tions.		From	issues	of	discrimination	and	harassment	to	
wages	and	hours,	most	dealerships	stay	current	and	
vigilant.		Yet,	it	is	especially	important	for	dealers	to	
make	sure	of	their	policies	and	procedures	to	address	
such	issues	when	a	worker	complains. 

Of	course,	healthcare	is	the	dominant	topic	and	it	is	
discussed	in	Trend	#1.		In	other	respects,	however,	
workforce	issues	remain	prominent.		Unionized	dealer-
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ships	and	those	faced	with	unionization	need	to	care-
fully	heed	a	multitude	of	laws	and	regulations.		Com-
pensation	disputes	and	workplace	discrimination	cas-
es	continue	to	be	stressful	and	expensive	events	for	
many	dealers.		Every	dealer	needs	compliance	refresh-
ers	annually,	and	regular	employee	training	to	avoid	
workplace	transgression	is	a	must.		Every	dealer	
should	have	an	up-to-date	policy	manual,	signed	and	
acknowledged	by	all	employees.		 

 
19.		Encroachment	(Protest	Laws)		(19)	 

Strong,	solid	retail	sales	inevitably	invite	an	uptick	
in	efforts	to	relocate	and	add	dealerships.		It	appears	
that	2013	saw	its	share	of	such	network	actions	and	it	
is	likely	that	we	will	see	more	in	2014	and	beyond.		 

 
20.		Credit	Landscape		(14)	 

The	credit	picture	for	dealers	is	vastly	improved	
since	recession	days	and	many,	if	not	most,	dealers	
have	little	to	complain	about	with	their	'loorplan	lend-
ers,	as	well	as	other	debt	obligations.		 

 

ERIC	L.	CHASE	is	a	partner	in	the	law	�irm	of	Bressler,	
Amery	&	Ross,	P.C.	in	its	Florham	Park,	New	Jersey	of�ice	
(973.514.1200).		A	large	part	of	his	practice	is	devoted	to	
the	representation	of	automobile	dealers	nationwide,	
and	he	writes	and	speaks	frequently	on	matters	of	im-
portance	to	them.		He	is	the	author	of	Automobile	Deal-
ers	&	The	Law:		The	Businessman's	Desk	Manual	for	Sur-
vival	(WD&S	Publishing,	7th	Ed.,	2001).		His	biography	
appears	in	Who’s	Who	in	American	Law,	Who’s	Who	in	
America	and	other	similar	publications.		As	in	past	years,	
Mr.	Chase	was	selected	by	his	peers	as	a	New	Jersey	Super	
Lawyer	for	2014. 
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Implemen�ng Best Prac�ces in 2014 and Beyond: 
Eric Chase’s Legal Audit Checklist for Auto Dealers© 

 
This checklist is a suggested guide for all automo�ve dealers (1) to use in their ongoing efforts to assure their 
files and opera�ons are current in ma�ers of legal importance; (2) to provide reminders for ongoing and peri-
odic legal requirements; (3) to have a simple, handy way of audi�ng their legal “health;” and (4) to trigger 
ac�on(s) that might otherwise be overlooked.  The checklist does not cons�tute legal advice. 
Annual/Quarterly Internal Legal Audit 
Done by: ____________________________ 
Date:     ____________________________ 

*  OK (i.e., no action required) 
    Follow-Up (should specify what you need to do and when) 

    N/A (not applicable to dealer at this time) 
 
© Eric L. Chase, 2014:  Author gives permission to reproduce this checklist, as long as name attribution remains. 

 
I.   Franchise Relationship Files  

A.  Current Sales and Service Agreement, with all a mendments and modifi-
cations   

i. Should keep an up-to-date and complete copy of each Sales 
and Service Agreement, with all amendments, and related corre-
spondence. 

ii. Advisable to have both hard copy and electronic copy. 

iii. Keep in a nearby, easy-to-access file drawer. 

iv. Alternate Dispute Resolution (ADR) provisions, if any.  Be sure 
to read and know when you have alternatives to the courtroom.  
(Note:  Federal Law prohibits auto franchisors from imposing 
mandatory binding arbitration for all disputes as part of a dealer 
agreement.  See 15 U.S.C. § 1226.) 

v. Letters of Intent (LOIs)  

B.  Factory Bulletins, Announcements, Programs  

i. Watch for “zingers” in otherwise routine correspondence 
(sometimes references to these show up in termination notices). 

STATUS* 
OK    Follow-Up    N/A  
 
� � � 
 
 
 
 
 
 
 
 
 
 
 
� � � 
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ii. Carefully review any communications that refers to any change
(s) in the brand’s dealer agreement. 

iii. Keep a complete file on ongoing programs (e.g., GM’s 
“Essential Brand Elements”), and monitor your progress and 
commitments.  

 

C.  Possible or Actual Disputes or Disagreements:  correspondence, memos, 
notes and other documents regarding actual or potential controversy, or oth-
er communications addressing items that are specifically applicable to your 
dealership. Keep copies of all correspondence that’s addressed directly to 
you on all these subjects: 

i. Sales         

ii. Service and CSI    

iii. Allocations         

iv. Warranty              

v. Dealership Audits 

vi. Facilities 

vii. Location of Dealership 

viii. Dualling/Undualling 

ix. New agreements/amendments 

x. Availability of (desirable) product 

xi. Incentive Programs and Compliance with Terms/Conditions 

xii. Factory Programs 

xiii. Floorplan 

          

D. Franchise Termination File ( if applicable): Threats regarding possible ter-
mination/nonrenewal.  On this one, if you are getting threatening or coercive 
comments – keep a separate file, and responsibly respond to all such mail 
from your franchisor.  If a termination threat is even hinted, talk to an experi-
enced lawyer.  

 

E.  “Required” Business Plans  

i. Some, but by no means all, brands require periodic (usually an-
nual) business plans. 

ii. Sometimes, the franchisor will require a business plan from a 
dealer perceived as underperforming. 

iii. Be careful on these.  If you puff your plans, the factory may ar-
gue that you made promises.  If your franchisor has already pre
-printed your plans or “promises,” don’t sign on to those that are 
not fair or realistic.  Watch for “zingers” that might set you up for 
termination.  

STATUS* 
OK    Follow-Up    N/A  
 
 
 
 
 
 
 
 
 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
� � � 
 
� � � 
 
 
 
 
 
 
� � � 
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F.  Financial Statements and Related Documents  

i. Monthly financial statements: keep at least a full set of monthly finan-
cial statements as reported to the franchisor for at least three years. 

ii. Keep end-of-year cumulative factory statements for at least seven 
years. 

iii. Keep 13th month statements for at least seven years.          

iv. Keep copies of all state, federal and local tax filings, and associated 
correspondence for at least seven years.                                                                                                   

v.  Other financial statements, audits, reviews.                                                                          

vi. Related financial correspondence.                                                                                        

vii. Procedures to protect confidentiality of and limited access to all finan-
cial documents             

 

G. Document Retention for Litigation:   If you are in litigation, or a formal dis-
pute is imminent, you must retain and safeguard everything that may be rele-
vant, including all electronically stored information.  The Federal Rules of 
Civil Procedure (and similar state rules) now incorporate sensible and very 
detailed requirements regarding such electronically stored records.  Coordi-
nate with your counsel on this.  Make sure all impacted employees are 
properly instructed.  Continue to safeguard and monitor litigation retention 
requirement.  As soon as litigation becomes likely, there should be a clear 
“litigation hold” letter in effect, and periodically refreshed.  Talk to your lawyer 
about storing everything in this category on discs. 

   

H.  Franchisor Financial Health:   In the aftermath of the GM and Chrysler 
bankruptcies, keep a file of articles or correspondence that may assist you in 
monitoring your franchisor’s financial wherewithal.     
            

 

II.   Legal Advisor/State Legal Issues  

A. Your Legal Advisor  

i. Every dealer should have one: an attorney you can talk to with confi-
dence. 

ii.  Make sure your lawyer has experience in franchise/auto, and work with 
specialists on  matters of importance (i.e., transactional, litigation, etc.) 

iii. Don’t be shy. If you’re looking for a lawyer, interview more than one. 

 

B.  State Legal Questions   

i. Keep mailouts from your association that address legal topics. 

ii. Call your association with questions. 

� � � 

� � � 

� � � 

� � � 

� � � 
� � � 
� � � 

� � � 

� � � 

� � � 

� � � 
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iii. Keep a copy of state franchise laws and regulations that affect deal-
ers: Read them! 

 

III.  Business Structure Records; Minutes                                                                                               
A.  Structure: Corp.; LLC, etc.  
B.  Basic Documents: Articles of Incorporation; S-election; LLC. 
C.  Minutes: Be sure to timely update your minutes in compliance with corpo-

rate requirements. 

D.  Licenses: E.g., state operating licenses; environmental; etc. 
 

IV.  Real Estate  

A.  Ownership: Deed, mortgage documents, etc  

B.  Lease 

C.  Acquisition Documents (e.g., buy-sell) 

D.  Other Realty Records:  Taxes; environmental issues 
E.  Site Control Documentation , if applicable. 

F.  Appraisal/Valuation Records 

 

V.  Financial Records/Business Insurance  

A.  Monthly Statements, submitted to factory, and a ll accounting tax 
files. 

 

B. Tax related files    

  i. What kind of an entity is your dealership and why? LLC? C-Corp?             
      S-Corp?  
 ii. LIFO                                                                                                          
 iii. Assurance of timely sales tax payments 
 iv. Withholding for employees 

  v. Disputed Tax Matters 

  vi.  Copies of all state/federal tax filings – keep for at least 7 years 

 

C.  File Destruction Policy: Make it clear, and in writing.  Assure con-
sistency with legal retention requirements.  Keep everything related to on-
going or imminent litigation.  Insure all employees instructed not to delete 
electronic information related to dispute.  Do it in writing, with a proper liti-
gation hold memo.  
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 D. Insurance          

i. Periodic audit/update with agent 

ii. Affordable Care Act compliance 

iii. Coverage adequacy 

(1) Check coverage for consumer disputes:  defense, and  
liability coverage 

(2) Business interruption 

(3) Errors and Omissions 

(4) Environmental 

(5) Standard omnibus coverage 

iv. Be aware of what constitutes timely notice for a claim or poten-
tial claim to insurer for coverage.  

 

VI. Loan Documents/Bank Relationships  

A.  Mortgages, credit lines, cap loans, but, especi ally, floor plan(s)  

i.   Floorplan compliance (out-of-trust avoidance procedures) 

 

B.  Bank account files and statements  

 

C.  Bank/Lender correspondence   

 

VII. Consumer Relations/Sales Practices  

A.  Complaints from your customers 

i. Written procedures to follow 

ii. Follow-up 

 

B.  Litigation/Arbitration Records 

 

C.  Required Recordkeeping/Customer Privacy/Identit y Theft/Loan Actions 
and Notices    (Excellent publications available from NADA)  

i. Security measures/limiting access 

ii. Safeguarding Customer Information/Deal Jackets: Written policy and 
employee confidentiality agreements                                                                                             

iii. Consideration in referrals of credit applications of the requirements of 
the Equal Credit Opportunity Act (ECOA) and the Fair Credit Reporting 
Act (FCRA): Does dealership policy/practice avoid necessity of sending 
adverse action notices? 
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 iv. Staff/Employee Trained in Privacy/Safeguard Rules - Keep training 
records  

D.  Assignment of Responsible Employee to (a) Stay current on legal/
regulatory requirements; (b) Monitor Consumer Relations at the  
Dealership, (c) and respond  to inquiries/complaint s               

i. Updating all sales personnel on requirements 

 

E.  Clear and Consistent F&I Practices and Policies  

i. Forms in compliance 

ii. Written Standard Policies 

iii. Document fees, etc. in compliance with state law 

iv. Assignment of responsible person to monitor and/or enforce 

 

F.  Consistency and Legality of RO Itemization  (Do you have a documen-
tary fee issue?) 

 

G.  Arbitration Clause in all Consumer Contracts  

i.  Must be fair and mutual 

ii.  Should bar multiple claimants and class claims 

iii. Should be reviewed in the light of State laws and case decisions                                       

 

 

VIII. Regulatory Compliance  

A. All dealers nationwide need to assume compliance  with federal laws 
and regulations.  For an excellent summary of federal requirements, you 
should have a copy of the NADA and ATD Federal Compliance Chart, and 
the NADA publication, The Regulatory Maze.                                                                      

 

B.  Dealers should inquire of their state associati ons for a list of state 
regulatory requirements. 

 

C.  Keep current with periodic seminar participatio n available at NADA 
and through state associations.  

 

 

IX. Promotions/Advertising  

A.  Know and Monitor State Laws and Regulations on advertising. 
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 B.  Have a “Duty Expert” to Assure Compliance in Al l Print and Broad-
cast Advertising.  

 

C.  If you use an agency, assurance of compliance is a must, because 
you may be liable for their mistakes.  

 

D. Compliance with Do-Not-Call Rules and Faxing Reg ulations  

 

X.  Work Force/Employment  

A. Posting of All Required State and Federal Notice s.  

i. Equal Opportunity (EEOC) 

ii. Wages 

iii. Family Leave (FMLA) 

 

B. Compliance: Affordable Care Act, ADA, FMLA, COBR A, Immigration 
Law   

 

C.  Laws applicable to Military reservists and Nati onal Guard ( e.g., Uni-
form Services Employment and Reemployment Rights Ac t – 
USERRA) 

 

D. Plans/Policies/Correspondence regarding benefits :  (e.g., health, den-
tal, 401(k), profit sharing, vacation, etc.) 

 

E.  Individual Personnel Folders (Ensure Privacy!) 

 

F. Dealership Employee Policy Manual, including cle ar policies on sexu-
al harassment and discrimination.  Be sure to make clear that manual is 
not a contract, and does not change at-will employment status. 

 

G.  Confidentiality Agreements:   Especially as to consumer information in 
deal jackets.             

 

H. Training Programs  

i. In-house: Periodically (not less than once a year and as part of initial 
indoctrination with all new employees) provide guidance on: sales 
practices, discrimination, sexual harassment, integrity. Keep files on 
all training. 
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ii. Factory: Tech Training 

 

I.   Unionization Issues:  Policies to properly deal with unionization efforts; 
bargaining in good faith when there is a union.                                                                                                      

 

J.   Be sure to have an attorney knowledgeable in t his specialized area                                   
 

XI. Succession  

A. Estate Planning: Do you have a will that reflects your current situation 
and what you want? 

 

B. Successor Addendum to Sales and Service Agreemen t:  If you haven’t 
done this, you should do it now! 

 

XII. Co-Ownership Issues (if applicable)  

A. Shareholder (or Member) Agreement(s)  

 

B. Employment Agreements 

 

C. Buyout and Valuation Provisions 

 

D.   Insurance to Protect Against Financial Consequ ences of Owner of 
Death/Disability.           

 

XIII. Environmental  

A. State Requirements 

 

B. Federal Requirements (EPA) 

 

C. Any ongoing issues: (e.g., underground storage tanks, spills, Hazardous 
waste disposal) 

 

D. Periodic Environmental Audit  
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 XIV. Safety/Emergency Procedures  

A. Compliance with All Applicable Statutes, Regulat ions and               
Ordinances 

 

B. Posted Procedures for Employees 

 

C. Emergency Call List  

 

D. Fire Drill/Alarm and Sprinkler Inspection 

 

E. Special Circumstances (e.g., Hurricane or Earthquake Vulnerability) 

 

XV.  Document Retention Policy 

 

XVI. Miscellaneous Legal Matters (This would includ e all other miscellane   
ous law-related items not covered by I-XIV, such as , for example, con-
tracts or disputes with vendors or outside service suppliers, spousal 
issues in divorce of principal, etc.)     
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