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PONTIAC DEALER ALERT 
A Road Map for Dealers 

 
 General Motors announced on Monday, April 27, 2009, that it had changed its plan to 
maintain Pontiac as a “niche” brand and instead will discontinue the brand by year’s end.  With 
elimination of the Pontiac brand confirmed, what are dealers to do? 
 
Should I Wait for a Potential Franchise Buy-Out from General Motors? 
 
 There has been no definitive statement by General Motors that it would be proposing a 
buy-out of Pontiac franchises as part of the elimination of the brand.  Even if such buy-out offers 
were to occur, the question is going to come down to MONEY!  How much will be offered to 
Pontiac dealers for their franchises? 
 
 We think it is fair to say that in GM’s current financial condition, and with the Auto 
Task Force looking over its shoulder, if GM offers anything it won’t be an amount which 
comes close to the investment that has been lost by the dealer.  In any case, for the reasons 
stated below, we are very concerned that buy-out negotiations may drag on until General 
Motors’ bankruptcy filing at which time the buy-out opportunity will disappear. 
 
What are my Termination Benefits under the GM Dealer Agreement and State Franchise 
Laws? 
 
 The GM Sales and Service Agreement provides that when GM terminates the Agreement 
it will repurchase current model year vehicles acquired directly from GM (no dealer trades), 
certain unused parts, signage and special tools. 
 
 Typically, your state motor vehicle franchise law will require a manufacturer to 
compensate dealers on at least as favorable terms as provided in the Sales and Service 
Agreement.  Dealers should also determine whether their state franchise laws may provide 
additional termination benefits such as payment of facilities assistance and even payment of 
the fair market value of the franchise in some cases. 
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 Keep in mind that these repurchase obligations do not kick in until General Motors issues 
formal notices of termination.  Like with the buy-out proposals, we are very concerned that 
formal termination notices will not be forthcoming in the near future in order to leave General 
Motors the option to simply eliminate the Pontiac brand and its dealers in bankruptcy and not 
compensate dealers as provided under the Sales and Service Agreement or state franchise law.  
Instead, any such payments, which we expect to be very limited, will be in the discretion of the 
bankruptcy court.   
 
 If, and when, General Motors gives formal notice of termination of the franchise, dealers 
should not be required by GM to sign any waiver or release documents to the benefit of GM in 
order to be eligible for termination benefits.  GM cannot legally require a dealer to agree to 
waive all claims it may have against GM in exchange for the required termination benefits.  This 
point is critically important in order to continue to allow dealers the option of bringing a 
lawsuit against GM following termination of the franchise relationship (assuming GM does 
not file for bankruptcy protection in the interim). 
 
Should Dealers “Voluntarily” Terminate Their Pontiac Franchise? 
 
 Pontiac dealers may be tempted to give notice of termination of their franchise in order to 
speed up the possibility of obtaining repurchase benefits and unload vehicle inventory.  At this 
stage in the game, that is a risky proposition.  With the probability of a General Motors 
bankruptcy filing still high, a dealer could conceivably get caught in a situation where he or she 
has terminated the Pontiac franchise, and maybe even returned vehicle inventory, but not been 
paid for those vehicles prior to a bankruptcy filing by General Motors.  Dealers could be left with 
no franchise rights and, thus, no easy way to sell their vehicle inventory, or possibly no cars to 
sell at all, yet still owing their floorplan lender the full balance on the floorplan loan.  
 
Are Exclusive Use Agreements Still Enforceable? 
 
 Many Pontiac dealers executed a GM Exclusive Use Agreement as part of either a facility 
upgrade and/or the acquisition of the Pontiac, Buick and/or GMC brands.  In essence, these 
Agreements provide that GM is offering the dealer the subject franchises (including Pontiac) 
along with financial assistance for facility improvements in exchange for a promise by the dealer 
to maintain only those specific GM franchises in the dealership facility.  A breach by the dealer 
results in significant financial penalties. 
 
 With the unilateral termination of Pontiac, we believe dealers have a very strong 
argument that GM has itself breached a material term of the Exclusive Use Agreement 
and, therefore, the dealer no longer is restricted from adding other franchises to the 
dealership facility in order to cover its overhead. 
 
 It is also very important to remember that more and more state franchise laws now 
contain a strict prohibition against an exclusivity requirement regardless of any agreement with 
the manufacturer to the contrary. 
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Can I Bring a Lawsuit to Recover my Lost Investment? 
 
Legal Claims 
 
 As of Monday, April 27, 2009, GM announced to the world that it intends to close the 
Pontiac brand by year’s end.  General Motors has not, however, issued formal notice of 
termination to Pontiac dealers.  Similar to the announcement of the “upcoming” discontinuance 
of Oldsmobile made by GM in 2000, there is a strong legal argument that your Pontiac franchise 
has been effectively or “constructively” terminated as of the April 27th announcement.   
 
 Pontiac dealers have a legal claim which centers on the contention that, even though the 
manufacturer has not formally (in writing) notified you of its intent to terminate your franchise, 
it has taken certain actions which result in the effective termination of your franchise.  
Courts across the country have accepted constructive termination as a legitimate claim against a 
manufacturer.  After Monday’s announcement, your franchise has no blue sky value and 
customers are not likely to buy from a dealership which is slated for elimination.  
 
 With the threat of a GM bankruptcy still looming, for the reasons discussed below, it is 
critical that dealers not wait to receive formal notice of the termination of their Pontiac 
franchise before proceeding with litigation.  
 
Strategy for a Group Lawsuit 
 
 The constructive termination claim is generally brought under your state’s motor vehicle 
franchise laws as a claim for “unfair termination.”  Each state’s motor vehicle franchise law 
differs and must be reviewed on an individual basis to determine the ultimate strength of your 
legal claim for constructive termination.  Likewise, there may be other claims that can be 
brought based upon manufacturer prohibitions contained in your state law.  
 
 Apart from the state motor vehicle franchise laws, claims may also exist for violation of 
the Sales and Service Agreement.   
 
 As a result of these state-specific legal claims, we believe that the best strategy for 
Pontiac dealers is to join together with other Pontiac dealers in their state to bring the 
lawsuit against General Motors.  In contrast, Pontiac dealers would have to forego their state 
franchise law claims if they joined in a national class action.  There can be significant cost 
savings enjoyed by dealers joining together to bring a state-specific lawsuit. 
 
 Importantly, we do not believe it is likely that dealers who join in a lawsuit against 
General Motors will be excluded from any buy-out offer ultimately made to Pontiac dealers.  
Withholding a buy-out proposal would make no sense in that General Motors should be 
highly motivated to eliminate the lawsuit as quickly as possible. 
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Valuing Your Lost Investment 
 
 It will be critical to an analysis of your likely recovery through litigation as well as to 
gauge any forthcoming buy-out offer from General Motors to complete a calculation of your lost 
investment in the Pontiac franchise.  Such a calculation includes past profits from the sale of 
Pontiac vehicles, recent purchase price for the franchise, if applicable, the loss of viability of a 
related GM franchise such as Buick or GMC, and facility upgrade expenses within the last 
several years. 
 
What is the Impact of a GM Bankruptcy Filing? 
 
 As we have written about at length over the last few months, if GM were to file for 
Chapter 11 bankruptcy protection, GM would surely propose that the bankruptcy court agree to 
eliminate all Pontiac dealer agreements as part of a plan to discontinue the linemake.  In that 
case, Pontiac dealers would likely have little recourse against GM and, as discussed above, no 
realistic opportunity to obtain substantial relief.  Likewise, the bankruptcy court would have 
no obligation to recognize a dealer’s termination rights under the state motor vehicle 
franchise laws. 
 

As of Wednesday, April 29, 2009, the Wall Street Journal reported that bankruptcy 
filings by both Chrysler and GM were probable even after deals have been worked out with the 
UAW and bondholders “to clear liabilities including removing hundreds of auto dealers from its 
sales network.”  If that statement is true, then there is little reason for GM to negotiate buy-outs 
or termination benefits with effected dealers. 
 
 If Pontiac dealers file a lawsuit prior to GM filing for bankruptcy protection, that lawsuit 
would be put on hold while the bankruptcy is resolved, and the disposition of the claim and the 
amount to be paid on such claim would be subject to the bankruptcy court’s discretion. 
 
 FOR PONTIAC DEALERS THAT DO NOT FILE A LAWSUIT PRIOR TO ANY 
GM BANKRUPTCY FILING, SUBSTANTIALLY ALL LEGAL CLAIMS WILL 
LIKELY BE EXTINGUISHED. 
 
ACTION PLAN for Pontiac Dealers: 
 
 Myers & Fuller, P.A. strongly recommends that dealers contact their dealer lawyer to 
immediately proceed with the following: 
 

• assessment of your legal claims under state franchise laws and the GM Sales and Service 
Agreement 

• assessment of the value of your lost investment in the Pontiac franchise 
• determine the enforceability of any existing exclusive use agreement and availability of a 

replacement franchise 
 
The foregoing information is provided for educational purposes only and is not to be 
construed or interpreted as legal advice. 


